
MEMORANDUM 
 
 

TO:  John A. Hughes, Secretary 

 
FROM: Lisa A. Vest, Hearing Officer 
 
RE: Proposed Amendments to Delaware Tidal Finfish 
 Regulation 3580 Concerning Commercial Fishing for  
 Spiny Dogfish 
  
DATE: April 13, 2007 
 
 
I. Background: 
 

 A public hearing was held on Wednesday, February 21, 2007, at 

6:30 p.m. at the DNREC Richardson & Robbins Building Auditorium to 

receive comment on proposed amendments to the existing Delaware Tidal 

Finfish Regulation 3580 concerning commercial fishing for spiny dogfish.  

The proposed action is to re-open the commercial fishery in Delaware for 

the spiny dogfish (Squalus acanthias) in accordance with the latest 

revision of the Atlantic States Marine Fisheries Commission’s Interstate 

Fishery Management Plan for Spiny Dogfish, and in accordance with 

federal law, whichever is more restrictive.  When federal seasons and 

catch limits are more restrictive than state limits or Atlantic States 

Marine Fisheries Commission limits, then federal limits shall apply 

under the proposed regulation.   

For federal purposes, the fishery for spiny dogfish is split into two 

quota periods: May 1 through October 31, and November 1 through April 

30, with an annual coastal quota of four (4) million pounds.  The daily 
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catch (possession limit) of spiny dogfish in federal waters is six hundred 

(600) pounds per day for participants in the spiny dogfish fishery.  Under 

this proposal, when the federal quota is reached for any quota period, the 

federal fishery closes.  It is proposed that the State of Delaware fishery 

will automatically close as well when the federal quota is reached, and 

the National Marine Fisheries Service declares the federal spiny dogfish 

fishery closed. 

 Numerous members of the public attended this hearing on 

February 21, 2007, voicing their concerns with regard to the 

Department’s proposed changes to these regulations.   Comments were 

received from the public, both at the actual hearing and during the post-

hearing phase as well.  These concerns will be discussed in further detail 

herein below.  Proper notice of the hearing was provided as required by 

law. 

II. Summary of Hearing Record: 

At the time of the hearing on February 21, 2007, Roy Miller, 

Administrator of the Fisheries Section, Division of Fish and Wildlife, 

DNREC, offered the Department’s exhibits pertaining to these proposed 

amendments, and offered a brief explanation with regard to the salient 

points of the proposed amendments to these regulations.  Mr. Miller 

explained to the attendees at this hearing that an understanding of the 

federal regulations relevant to the management of spiny dogfish is very 

important to this particular promulgation.  Federal regulations 
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concerning the fishing of spiny dogfish are in effect in all federal waters, 

which are all waters outside Delaware’s three-mile limit in the Atlantic 

Ocean.  These regulations specify two quota periods for the commercial 

harvesting of spiny dogfish, May 1 through October 31, and then 

November 1 through April 30.  The percentage of the coast-wide quota 

that is allocated for each of these periods is as follows: May 1 through 

October 31, 57.9% of the annual quota; and for November 1 through 

April 30, 42.1% of the annual quota.  The federal quota is four (4) million 

pounds coast-wide for spiny dogfish.  Under federal law, it is permissible 

to keep six hundred (600) pounds of spiny dogfish per fishing trip.  Thus, 

commercial vessels fishing in either period may keep a maximum of 600 

pounds of spiny dogfish taken from federal waters. 

A discussion regarding the Atlantic States Marine Fishery 

Commission action was then held by Mr. Miller for the benefit of the 

fishermen attending this public hearing.  It was explained that the spiny 

dogfish species is managed jointly between the Atlantic States Marine 

Fishery Commission and the Mid-Atlantic Council, in conjunction with 

the National Marine Fishery Service (NMFS).  The Atlantic States Marine 

Fishery Commission (ASMFC), however, adopted a somewhat different 

quota, to wit, 6 million pounds (as opposed to 4 million), with 58% of the 

quota allocated to the states from Maine through Connecticut, and 42% 

allocated to the states from New York through North Carolina.  The quota 
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periods are the same, except that the 6 million pounds apply, and there 

is no daily harvest limit in the ASMFC plan.   

Mr. Miller then noted that the states which have already opened 

their waters and are fishing on spiny dogfish have already reached their 

quota for this species, and, in accordance with Section 4.1.2 of the 

Interstate Fishery Management Plan for Spiny Dogfish, the Spiny Dogfish 

fishery was closed, effective 0001 hours on February 24, 2007.  Such 

states are permitted to reopen their Spiny Dogfish fisheries no earlier 

than 0001 hours on May 1, 2007, which is the beginning of the 2007-

2008 fishery year.  A memorandum confirming these matters from 

ATMFC was then introduced into the record by the Department and 

labeled by this Hearing Officer as Dept. Exhibit #8.  

Further information concerning the fishing of this species was 

presented by the Department with regard to a December 15, 2006 

memorandum from the National Marine Fishery Service (NMFS).  This 

memorandum indicated that it had been determined by the NMFS that, 

since the 2006 (period two) quota for this species had been harvested, 

the fishery for Spiny Dogfish was closed, effective December 19, 2006.  It 

further stated that vessels holding federal permits for spiny dogfish may 

not “…fish for, possess, transfer, or land any spiny dogfish until 0001 

hours May 1, 2007, at which time the period one quota for the 2007 

fishing year becomes available.”  That memorandum was introduced into 
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the record by the Department and labeled by this Hearing Officer as 

Dept. Exhibit #9.   

To summarize the importance of the Department’s final two 

exhibits referenced above, Mr. Miller explained at the hearing that back 

in December of 2006, the federal government determined that the federal 

dogfish quota for the current harvest period had been taken, and thus 

the spiny dogfish fishery was closed in federal waters.  State waters other 

than Delaware, however, had remained open until the ASMFC action in 

February of 2007.  Thus, although federal waters were closed, fishing for 

this species was allowed in state waters in January, until they too were 

finally closed in February.  Both of those fisheries, however, are set to 

open in May of this year.  So, should Delaware adopt their proposed 

regulation to reopen the spiny dogfish commercial fishery, the earliest 

they can do so would be May of this year.  Although it is true that, by 

May, the majority of spiny dogfish will have migrated back to the waters 

of the northeast, at least the proposed regulation would be in effect come 

fall. Lastly, Mr. Miller noted that the Department is proposing to reopen 

the spiny dogfish fishery in accordance with federal regulations, because 

at the current time they are the more restrictive of the two.   

For the Secretary’s review, Delaware’s proposed amendments to 

these regulations are expressly incorporated into this report and 

attached hereto as Attachment “A” for that purpose. 
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As the hearing turned toward the phase of public comments and 

questions, there was only one gentleman who asked the Department for 

clarification with regard to the proposed regulation amendment.  Dan 

Dugan confirmed with Mr. Miller that the Department desired to go along 

with the federal regulations concerning the fishing of this species, thus, 

when the federal waters close, Delaware would close.  Accordingly, when 

the federal limit (presently four million pounds annually) was reached, or 

when the quota period limit was reached, Delaware would close as well.   

In concluding the hearing, the Hearing Officer advised that the 

record with regard to public comment would remain open subsequent to 

the night of the hearing, and so if anyone wished to offer further 

comment to the Department regarding the proposed changes to these 

regulations, they should feel free to do so.  During that time period, the 

only additional submission received from the public was a letter from J. 

Mick (also containing the signatures of six Delaware Gillnet License 

holders), which asked the Department to consider Delaware compliance 

with the ASMFC quotes, openings and closings, as well as implementing 

a trip limit of no less than 4,000 pounds per day, per boat, of this 

species. 

It should also be noted that the Department has reviewed this 

proposed amendment in the light of the Regulatory Flexibility Act, and 

believes the same to be lawful, feasible and desirable, and that the 
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recommendations as proposed should be applicable to all Delaware 

citizens equally. 

III. Conclusions and Recommendations: 

 Based on the above discussion, I conclude that the Department 

has provided appropriate reasoning regarding the need for these 

proposed changes to Delaware’s Tidal Finfish Regulation 3580 

concerning the commercial fishing for spiny dogfish, and has thoroughly 

addressed all public questions and/or comments provided during the 

various phases of the record developed in this matter.  Accordingly, I 

recommend promulgation of these proposed amendments in the 

customary manner provided by law. 

Further, I recommend the following findings: 

1. The Department has jurisdiction under its statutory authority 

to make a determination in this proceeding; 

2. The Department provided adequate public notice of the 

proceeding and the public hearing in a manner required by the 

law and regulations; 

3. The Department held a public hearing in a manner required by 

the law and regulations; 

4. The Department considered all timely and relevant public 

comments in making its determination; 
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5. Promulgation of these proposed amendments would reopen the 

spiny dogfish commercial fishery in accordance with existing 

federal requirements; 

6. It has been determined that over-fishing of this stock is no 

longer taking place, and that there is significant biomass for 

harvest; 

7. Other states have reopened their commercial fisheries for spiny 

dogfish recently; 

8. With the promulgation of these proposed changes, no vessel 

may land in Delaware more than 600 pounds per day of spiny 

dogfish during either of the two federal quota periods (May 1 

through October 31, and November 1 through April 30).  

Furthermore, if federal limits are more restrictive than Delaware 

limits, then federal limits apply in Delaware waters for closure 

periods on the daily take and landing of spiny dogfish per 

vessel; 

9. When federal waters are closed to the taking of spiny dogfish, 

Delaware’s fishery shall also be closed;  

10. The Department has reviewed this proposed amendment in the 

light of the Regulatory Flexibility Act, and believes the same to 

be lawful, feasible and desirable, and that the recommendations 

as proposed should be applicable to all Delaware citizens 

equally; 
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11. The Department’s proposed regulation, as published in the 

February 1, 2007 Delaware Register of Regulations and set forth 

in Attachment “A” hereto, is adequately supported, not arbitrary 

or capricious, and is consistent with the applicable laws and 

regulations.  Consequently, it should be approved as a final 

regulation, which shall go into effect ten days after its 

publication in the next available issue of the Delaware Register 

of Regulations; and that  

12. The Department shall submit the proposed regulation as a final 

regulation to the Delaware Register of Regulation for publication 

in its next available issue, and shall provide written notice to 

the persons affected by the Order. 

                      

 
 
 
 
       /s/ Lisa A. Vest       .  

                 LISA A. VEST 
       Hearing Officer  
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